
 

 

HIGH COURT FORM NO.(J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

6th September ‟2017 

 

TITLE APPEAL NO. 7/2012 

(1) Smt. Manju Gope 

Wife of (L) Chandan Gope 

(2) Smt. Sharmistha Gope 

(3) Smt. Sumpri Gope 

Both daughters of (L) Chandan Gope 

(4) Sri Swarup Gope 

Son of (L) Khitish Gope 

(5) Smt. Manika Gope 

Son of (L) Arup Gope 

(6) Smt. Indrani Gope 

Daughter of (L) Khitish Gope 

 All residents of – 

Gobardhan Road, Tezpur Town 

 Mouza – Mahabhairab, PO – Tezpur 

District – Sonitpur, Assam        --- Appellants/ Plaintiffs 

-Vs- 

(1) Smt. Dipali Basu 

Daughter of (L) Surendra Kumar Basu 

 Resident of N. C. Road, Tezpur Town 

 Mouza – Mahabhairab, PO – Tezpur 

 District – Sonitpur, Assam 
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(2) Sri Sudipta Ranjan Ghosh 

Son of (L)  Subhas Ranjan Ghosh 

 C/o – Nihar Ranjan Ghosh 

 Panbazar, Guwahati 

 District – Kamrup, Assam 

(3) Smt. Bina Pani Deka 

Wife of (L) Ramani Deka 

(4) Sri Nabajyoti Deka 

(5) Sri Jubajyoti Deka 

Both sons of (L) Ramani Deka 

(6) Smt. Gelaxijyoti Deka 

Daughter of (L) Ramani Deka       

----- Respondent/ Defendants 

     

This appeal u/O.41 r.1 and 2 r/w s. 96 CPC against impugned judgment and 

decree dated 05-03-2012 passed by the learned Munsiff, No.1, Tezpur in Title 

Suit No.58 of 1999, dismissing the suit of the appellants/plaintiff, came for 

final hearing on 06-07-2017. 

 

Counsel for Appellant :  

Counsel for Respondent  :  

 

JUDGMENT 

(1) This appeal has been preferred against the Judgment and Decree 

dated 05-03-2012, passed by the learned Munsiff, No.1, Tezpur, in Title Suit 

No. 58 of 1999, whereby the plaintiff‟s suit was dismissed.  

 

Case of the Appellants/Plaintiffs: 

(2) The appellants/plaintiffs instituted the Title Suit against the 

respondents/ defendants seeking for specific performance of contract and for 

permanent injunction. The plaintiffs claimed that for the last 100 years the 
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plaintiffs & their predecessors were in possession over the suit property as 

tenant. The predecessor-in-interest of defendant No.1 and 2 rented out the 

suit land & premises to the plaintiff‟s father (L) Kshetra Mohan Gope, and 

accordingly he had constructed the suit houses over the land. After the death 

of their father the defendant No.1 and 2 had inherited the land and on 15-04-

1984 they had offered to sale the suit land to the plaintiffs. On 29-04-1984 

the plaintiffs agreed to purchase the land for a consideration of Rs.20,000/- 

(Rupees Twenty Thousand Only). The plaintiffs & their predecessor (L) 

Kshetra Mohan Gope have already incurred huge amount to improve the suit 

land and houses & they are ready and willing to purchase the suit land and 

house as per the said concluded contract. However, the defendant no.1 & 2 

sold the suit-land & premises to defendant no.3. Hence, this suit for specific 

performance of contract.  

 

Case of the Respondents/Defendants: 

(3) The respondents/defendants claimed that the suit is not maintainable 

in its present form, that there is no cause of action, that law of limitation bars 

the suit. It was also claimed that the suit is bad for non-joinder of necessary 

parties, bad for estoppel, waiver and acquiescence etc. It was accepted that 

the predecessor-in-interest of the plaintiffs was a tenant-at-will in respect of 

houses and premises described in schedule, of the predecessor-in-interest of 

the defendant No.1 and 2 during his lifetime. All the plaintiffs after the death 

of Kshetra Mohan Gope became tenant under defendant Nos.1 & 2. The 

plaintiff Nos. 1,2 & 3 approached the defendant No.1 & 2 to bifurcate the 

tenant premises and accordingly, the defendants had bifurcate the suit house 

in two parts, the eastern portion of the shop house and premises was given 
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on rent to plaintiff no.1 at the monthly rent of Rs.105/- and the eastern 

portion of the suit land was given on rent to the plaintiff No.2 & 3 at monthly 

rent of Rs.125/-. Since then the plaintiff continued to reside in their respective 

portions as tenant-at-will of the defendant No.1 & 2. Subsequently, defendant 

no.1 & 2 sold the entire property to defendant no.3 for valuable consideration 

by way of valid sale deed. Hence, it was prayed that the suit be dismissed 

with cost.  

 

(4) After going through the available materials, the learned Court of 

Munsiff framed the following ISSUES – 

1) Is there any cause of action for this suit?  

2) Whether the suit is time barred? 

3) Whether there is agreement between the plaintiffs for the sale of the 

suit land at consideration of Rs.20,000/-? And if such agreement is 

legally enforceable?  

4) Whether the plaintiff is entitled to decree as prayed for? 

5) To what relief /s the parties are entitled to?  

Additional Issue:  

(6) Whether the defendant No.3 is a bona fide purchaser of the suit 

land without any notice of any prior agreement by the defendant No.1 

and 2 with the plaintiff to sell the land? 

 

(5) The plaintiff adduced evidence of four witnesses out of which PW-1 

and PW-2 had expired after submission of their evidence-in-chief. Plaintiffs 

exhibited the land revenue receipt as Ext.1 to Ext.42. On the other hand, the 

defendants adduced evidence of two witnesses in support of their case. No 
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documents were exhibited. After hearing both the sides and going through the 

materials available on the record, the ld. Munsiff dismissed the suit of the 

appellants/plaintiffs. 

 

Grounds For Appeal: 

(6)  Being aggrieved with the Judgment and decree passed by the trial 

court the Appellant/ plaintiff preferred this appeal. Other than the general 

allegations, it was alleged that Trial Court has committed gross error in fact 

and law at the time of deciding Issue Nos. 3, 4 & 5. The ld. Lower court did 

not discuss the evidence of PW-1 & PW-2 at the time of deciding Issue No.3 in 

spite the direction of the appellate court to decide the issues in the suit, 

including the additional issue framed by the appellate court, on the basis of 

evidence-in-chief of the deceased PW-1 & PW-2 and other evidence available 

in the record. Ld. Lower court committed great error of law by holding that 

the evidence-in-chief of PW-1 and PW-2 cannot be called substantive piece of 

evidence at the time of discussion of issue No.3. Plaintiffs/appellants have 

proved the facts of oral agreement for sale of the suit land and house, the ld. 

Lower Court ought to have decided the issue No.3 in favour of the plaintiffs/ 

appellants. Hence, it was prayed that the impugned judgment & decree be set 

aside and reversed.   

 

DISCUSSION, DECISION AND REASONS THEREOF: 

(7) I have gone through the record, perused both oral and documentary 

evidence forwarded by both sides, and also minutely gone through the 

impugned judgment. It is seen that the appellants are aggrieved by the 

decision of Trial Court in Issue Nos.3, 4 & 6, and the resultant issue no.5. 

These issues are discussed herein below individually.  
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ISSUE NO. 3: Whether there is agreement between the plaintiff 

and defendants for sale of the suit land at 

consideration of Rs.20,000/-? And if such 

agreement is legally enforceable?    

(8) This issue was settled as the defendants/appellants claimed that there 

was an oral agreement for sale between the parties but the same was denied 

by the defendants/respondents. 

 

Decision of Trial Court in the Impugned Judgment: 

(9) Trial Court mentioned that PW-1 & PW-2 expired after filing the 

evidence-in-chief. A petition u/s 33 Evidence Act was filed by the plaintiffs but 

the same was rejected & judgment was given. The plaintiffs/respondents 

approached the appellate court & the Hon‟ble Appellate Court remanded the 

record back & vide judgment and order dated 29-06-2010 it was mentioned 

that fresh decision should be given on the basis of evidence-in-chief of the 

deceased PW-1 & PW-2 and other evidence in record keeping in view that 

these witnesses were not subjected to cross-examination.  

 

(10) Ld. Munsiff observed that PW-3 Manju Gope deposed that on 29-04-84 

her husband (L) Chandan Gope (PW-1) had orally entered into a contract with 

the defendant No. 1 & 2 to purchase the suit land for consideration of 

Rs.20,000/-. (L) Hiralal Dutta (PW-2) & Lalit Roy were present and they had 

witnessed the said agreement. PW-4 has supported this claim and stated that 

he was a witness to the offer and acceptance made for the sale of the suit 

property. Trial Court came to the conclusion that as PW-3 was not present 

when the alleged oral contract was made, hence, her testimony is hearsay 

and inadmissible. PW-4 has remained consistent that he was presence when 
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the oral contract was made but his presence at the time of making the oral 

contract is not stated in the plaint. Furthermore, during cross-examination 

PW-4 could not state the date & details of oral agreement.  

 

(11) Ld. Munsiff while discussing the value of the evidence of deceased PW-

1 & PW-2 observed that without cross-examination, the examination-in-chief 

couldn‟t be called a substantive piece of evidence, and therefore, the 

examination-in-chief of PW-1 & PW-2 is not a substantive piece of evidence. 

While discussing s.157 Evidence Act it was observed that the statement of one 

witness couldn‟t be used as corrabotive evidence by other witnesses. Hence, it 

was held that the evidence-in-affidavit of PW-1 and PW-2 cannot be used to 

the purpose of corroboration.  

 

(12) While dealing with the question of „readiness and willingness‟ ld. 

Munsiff observed that u/s 16 (c) Specific Relief Act, 1963 the burden of proof 

lies on the plaintiff that there is continuous readiness and willingness on the 

part of the plaintiff to fulfill the condition of contract, but PW-3 & PW-4 failed 

to adduce evidence to sustain the plea that there was continuous readiness 

and willingness to pay the consideration amount. Thus, it was held that the 

plaintiff failed to satisfy that there was any oral agreement & therefore, issue 

no.3 was decided in negative against the plaintiffs.  

 

Argument Forwarded By Appellants/Plaintiffs: 

(13) It was argued that the Trial Court has not complied with the direction 

of Appellate Court in TA 10/2008 as regards to the evidence of PW1 & PW2. 

Even if a witness has not been cross-examined or has been partially 
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examined, his evidence is admissible u/s 138 & s.33 Evidence Act. He relied 

on the decision of Hon‟ble Calcutta High Court in D.P.B. Pvt. Ltd. v. M. 

Jalan, AIR 2002 Cal 281 wherein it was held that – 

“testimony of the deceased defendant is admissible and the 

Court is bound to consider its weight to be attached for 

deciding the matter… it shall be considered and how much 

weight shall be attached should be decided considering the 

other facts and circumstances surrounding it.” 

Hon‟ble Delhi High Court in Krishan Dayal vs Chandu Ram, ILR 1969 

Delhi 1090 held that - 

“…the statement of a witness in examination-in-chief, which 

was admissible at the time it was recorded, cannto become 

inadmissible by reason of the subsequent death of the witness 

before cross-examination. The absence of cross-examination 

would undoubtedly affect the value and weight to be attached 

to the statement of the witness, but it would not render the 

statement inadmissible or result in its effacement. So far as the 

question is concerned as to what weight should be attached to 

such statement made in examination-in-chief the Court has to 

keep in view the facts and circumstances of each individual 

case. Some of the factors which may be borne in mind are the 

nature of the testimony, its probative value, the status of the 

witness, his relationship or connection with the parties to the 

case, a likely anumus which may colour his statement and any 

other factor touching the credibility of the witness which may 

emerge on the record. Regard must also be made to the fact 

that the witness has not been subjected to cross-examination. 

The Court should see whether there are indications on the 
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record that as a result of cross-examination his testimony was 

likely to be seriously shaken or his good faith or credit to be 

successfully impeached. The Court may also adopt a rule not to 

act upon such testimony unless it is materially corroborated or 

is supported by the surrounding circumstances. If after applying 

that rule of caution, the Court decides to rely upon the 

statement of a witness who was examined in chief, but who 

died before cross-examination, the decision of the Court in this 

respect would not suffer from any infirmity.” 

Another decision relied upon is that of Hon‟ble Andhra High Court in 

Somagutta Sivasankara Reddy & Ors. Vs. Palapandla Chinna 

Gangappa & Anr.,  

“…the evidence given by a witness, although he had not been 

cross-examined may be admissible in evidence. However, 

weight or probative value attached to such evidence would 

depend upon facts and circumstances of each case. Whether 

such evidence should be taken or not would depend upon the 

fact as to how far and to what extent the deposition has been 

made; Whether the witness has spoken about the relevant facts 

and the stage of examination in chief is also relevant… However 

the evidence would be inadmissible, if cross-examination was 

avoided or deliberately prevented.” 

 

Argument Forwarded By Respondents/Defendants: 

(14) It was argued that the plaintiff claimed that there was an oral 

agreement for sale of the suit-land and houses, however, they failed to prove 

it. Plaint itself is contradictory as at one place plaintiff/appellant says they are 

owner of a house, on the other hand it is claimed they are paying rent at 
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Court under the Urban Area Rent Control Act. Furthermore, defendant no.3 is 

paying all holding fee for the houses and it is in her name, and the mutation 

of land is also in her name, then how can the plaintiff be the owner. As for the 

evidence of PW-1 & PW2, they were not subjected to cross-examination and 

the veracity of their evidence couldn‟t be determined, then how can there 

evidence be relied upon? The Trial Court was right in not relying on their 

evidence-in-affidavit blindly. 

 

My Decision & Reasons Thereof: 

(15) What has to be decided in this issue is whether there was an oral 

agreement between (L) Chandan Kumar Gope (plaintiff no.1 in 

T.S.No.58/1999) and (L) Anjali Basu (defendant no.1 in T.S.No.58/1999) and 

Smti. Dipali Basu (respondent no.1 in the TA) on 29-04-1984 for purchase of 

the Schedule-A land. Pertinent to mention that both (L) Chandan Kumar Gope 

& (L) Anjali Basu during the long period of litigation & are now represented by 

their respective LHs. (L) Chandan Kumar Gope deposed as PW-1 and he 

stated the same things as mentioned in the plaint that his predecessors has 

been in the property for over 100 years and the Schedule-B has been 

constructed over 50 years ago. He also stated that when the defendant no.1 & 

2 wanted to sell the property (L) Chandan Kumar Gope proposed to purchase 

it and the defendant no.1 & 2 accepted the proposal. However, a new fact 

was stated during his evidence-in-chief, i.e., when the oral agreement was 

made he had two witnesses alongwith him, same being Hiralal Dutta & Lalit 

Roy. Unfortunately, before PW-1 could be cross-examined, he expired. Hiralal 

Dutta gave his evidence-in-affidavit around the same period and he stated 

that he went with (L) Chandan Kumar Gope when the oral agreement of sale 
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was entered. However, he also expired before cross-examination. Manju Gope 

deposed as PW-3 & she claimed that when her husband entered into an oral 

agreement with defendant no.1 & 2 Hiralal Dutta & Lalit Roy were present and 

that it was agreed that Schedule-A will be sold for a consideration of 

Rs.20,000/-.  

 

(16) Keeping in view all the decisions submitted by ld. appellant-counsel, I 

considered the evidence-in-chief of PW-1 & PW-2, pertinently, Hon‟ble Court 

guidance in Krishan Dayal vs Chandu Ram (Supra), where it was 

specifically stated that while considering the examination-in-chief of witnesses 

who couldn‟t be subjected to cross-examination, “The Court may also adopt a 

rule not to act upon such testimony unless it is materially corroborated or is 

supported by the surrounding circumstances.” The foundation of a parties 

case is their pleading, the plaint in case of plaintiff and the written-statement 

in case of defendant. The evidences they lead are to be for supporting the 

case madeout in their pleadings and nothing beyond that. In the present case, 

it is seen that the plaint is absolutely silent about the presence of Hiralal Dutta 

& Lalit Roy (or any other witnesses, for that matter) when the oral agreement 

was made between (L) Chandan Kumar Gope and defendant no.1 & 2. 

Suddenly (L) Chandan Kumar Gope stated in his evidence-in-chief that Hiralal 

Dutta & Lalit Roy were present. This is a piece of evidence, which cannot be 

accepted without giving the defendants an opportunity to cross-examine. Had 

there been some suggestion in the plaint regarding presence of witnesses the 

defendants might have prepared a defence in that line. However, no such 

matter was mentioned in the plaint and suddenly evidence is led claiming 

there were witnesses, which definitely took the defendants by surprise and 
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they deserved an opportunity to cross-examine PW-1 & PW-2 in this regard. 

Unfortunately they couldn‟t as these two witnesses expired before cross-

examination. Therefore, even though PW-3 & PW4 claimed that oral 

agreement was made, however, they being not witnesses to the same, their 

evidence became weak in absence of supporting evidences of the parties to 

the agreement or viable witnesses. Thus, the evidence forwarded by the 

appellants/plaintiffs couldn‟t be accepted to the degree of probability & they 

failed to prove that the said oral agreement was entered into.  

 

(17) In view of the above discussions, the decision of the learned trial court 

in issue no.3 is not interfered with.  

 

ADDL. ISSUE NO.6: Whether the defendant No.3 is a bonafide 

purchaser of the suit land without any notice of 

any prior agreement by the defendant No.1 and 2 

with the plaintiff to sell the land?    

The plaintiff case is that the defendant No.3 is not a bonafide purchaser since 

he had knowledge about the oral sale transaction & inspite of this knowledge 

with an intention to cause wrongful loss to plaintiff the defendant No.3 had 

purchased the suit land. 

 

Decision of Trial Court in the Impugned Judgment: 

(18) Ld. Trial Court held that the plaintiffs/appellants had failed to prove 

with cogent evidence that there was oral agreement to sale the land. That 

apart admittedly, the plaintiff‟s were tenant for a long period of time and in 

the absence of anything in writing to the contrary, it was natural for the 



Page 13 of 16 

 

 

defendant No.3 to presume that the suit property has been given on rent, 

nothing more and nothing less. Hence, this issue is also decided against the 

plaintiff.  

 

Argument Forwarded By Appellants/Plaintiffs: 

(19) It was argued that that the suit land was in the possession of plaintiffs/ 

appellants, so defendant no.3 should have enquired from the plaintiffs as to 

their right over the suit land. He had notice, but ignored it. In support of his 

argument ld. counsel cited the decision of Hon‟ble Apex Court in Ram Niwas 

v. Bano, (2000) 6 SCC 685, wherein it was observed that - 

“…a statutory presumption of “notice” arises against any person 

who acquires any immovable property or any share or interest 

therein of the title, if any, of the person who is for the time 

being in actual possession thereof…If the purchasers have 

relied upon the assertion of the vendor or on their own 

knowledge and abstained from making inquiry into the real 

nature of the possession of the tenant, they cannot escape 

from the consequences of the deemed notice under Explanation 

II to Section 3 of the Transfer of Property Act.” 

Another decision relied upon was Hon‟ble Apex Court decision in R.K. Mohd. 

Ubaidullah Vs. Hajee C. Abdul Wahab, (2000) 6 SCC 402 wherein the 

Court was considering a similar case where the suit-land was in possession of 

a tenant. Hon‟ble Court observed that -  

“It is not uncommon that where a tenant is in possession of the 

property, that too for a long time, using it for business purpose, 

he would always like to purchase the property getting all 

advantages if offered for sale. Normally the landlord or owner 
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of the property would also be interested in selling the property 

to a person in possession if a reasonable price is given to avoid 

litigation and to have smooth transaction. In certain statutes 

provisions are even made to give first option to a tenant to 

purchase the property...A person entering the property as 

tenant later may become usufructuary mortgagee or may be 

agreement holder to purchase the same property or may be 

some other interest is created in his favour subsequently. 

Hence with reference to subsequent purchaser it is essential 

that he should make an inquiry as to the title or interest of the 

person in actual possession as on the date when the sale 

transaction was made in his favour. The actual possession of a 

person itself is deemed or constructive notice of the title if any, 

of a person who is for the time being in actual possession 

thereof. A subsequent purchaser has to make inquiry as to 

further interest, nature of possession and title under which the 

person was continuing in possession on the date of purchase of 

the property. 

The Hon‟ble Gauhati High Court in Nepal Chandra Das Vs. Astalal Das, 

1991 (1) GLJ 514 had observed that – 

“…where the subsequent transferee claims to fall in exception, 

the burden is on the subsequent transferee that he is a 

bonafide transferee without notice of the original contract.” 

 

Argument Forwarded By Respondents/Defendants: 

(20) It was argued that there was no oral agreement with the defendants, 

hence, the question of defendant no.3 having a notice of the same doesn‟t 

arise. 
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My Decision & Reasons Thereof: 

(21) As ld. Munsiff has cursorily decided this issue based on decision in 

issue no.3, I deem it essential to discuss this issue a little more. As seen from 

the citations submitted by ld. appellant counsel that when there are tenants in 

possession of a property it becomes necessary for the purchaser to find out 

whether they have or claim any right against the owner. Perusal of the 

evidences on record reveals that the defendant no.3 didn‟t make any such 

enquiry before purchasing the suit-property & moreover, he didn‟t stand as 

witness in the suit. Thus, had the plaintiffs/appellants succeeded in proving 

the alleged oral agreement for sale, then defendant no.3 wouldn‟t have been 

termed „bonafide purchaser of the suit land without any notice‟ as it was his 

bounded duty to ascertain under what right or title the plaintiffs/ appellants 

were residing in the suit-land and premises and simply presuming that they 

were tenant wouldn‟t suffix.   

 

(22) However, considering the fact that in issue no.3 it has been held that 

plainitffs/appellants didn‟t enter into an oral agreement for sale of the 

schedule land and property, hence, the question of notice doesn‟t arise. Thus, 

I find no anomaly in the decision of the ld. trial Court and the decision of the 

learned trial court in issue no.6 is not interfered with.  

 

ISSUE NO.4: Whether the plaintiff is entitled to decree as prayed 

for?    

ISSUE NO. 5:  To what relief/s the parties are entitled to?  

(23) In view of discussion and decisions it is seen that decision of ld. 

Munsiff has not been interfered with any of the issues, hence, consequently 

the decision in Issue Nos.4 & 5 are also not interfered with.  
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(24) In view of the above discussions and decisions, I do not find any 

reason to interfere with the impugned judgment and Decree, dated 05-03-

2012, passed by the learned Munsiff No.1, Tezpur, in Title Suit No. 58 of 

1999. Hence, the appeal is dismissed and the Judgment and Decree 

dated 05-03-2012, is upheld. However, the parties will bear their own 

costs.  

 

(25) Prepare a decree accordingly. 

 The appeal is disposed of on contest. 

 Send down the Case Record, alongwith a copy of this judgment to the 

ld. Court. 

 

Given under my hand & seal of the Court on the 6th September‟2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

Dictation taken and transcribed be me: 

 

        

(J. K Muru) 

Steno.      

(Munmun B.Sarma) 
Civil Judge 

Sonitpur, Tezpur 


